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§785.15

agency decision be made within 60 cal-
endar days, may not be modified.

§785.15 Post-hearing submissions.

All parties shall have the oppor-
tunity to file post-hearing submissions
that may include findings of fact and
conclusions of law, supporting evidence
and legal arguments, exceptions to the
ALJ’s rulings or to the admissibility of
evidence, and orders and settlements.

§785.16 Decisions.

(a) Recommended decision and order.
After considering the entire record in
the case, the ALJ will issue a rec-
ommended decision based on a prepon-
derance of the evidence. The decision
will include findings of fact, conclu-
sions of law, and a decision based
thereon as to whether the respondent
has violated the Act. If the ALJ finds
that the evidence of record is insuffi-
cient to sustain a finding that a viola-
tion has occurred with respect to one
or more allegations, the ALJ shall
order dismissal of the allegation(s) in
whole or in part, as appropriate. If the
ALJ finds that one or more violations
have been committed, the ALJ shall
issue an order imposing administrative
sanctions.

(b) Factors considered in assessing pen-
alties. In determining the amount of a
civil penalty, the ALJ shall take into
account the nature, circumstances, ex-
tent and gravity of the violation(s),
and, with respect to the respondent,
the respondent’s ability to pay the pen-
alty, the effect of a civil penalty on the
respondent’s ability to continue to do
business, the respondent’s history of
prior violations, and such other mat-
ters as justice may require.

(c) Referral of recommended decision
and order. The ALJ shall immediately
issue and serve the recommended deci-
sion (and order, if appropriate) to the
Office of Chief Counsel, at the address
in §785.6(b) of the APR, and to the re-
spondent, by courier delivery or over-
night mail. The recommended decision
and order will also be referred to the
head of the designated executive agen-
cy for final decision and order.

(d) Final decision and order. The rec-
ommended decision and order shall be-
come the final agency decision and
order unless, within 60 calendar days,
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the Secretary of Commerce, or a des-
ignated United States Government offi-
cial, modifies or vacates it, or unless
an appeal has been filed pursuant to
paragraph (e) of this section.

(e) Appeals. The respondent may ap-
peal the final agency decision within 30
calendar days after the date of certifi-
cation. Petitions for appeal may be
filed in the Court of Appeals for the
District of Columbia Circuit or in the
Court of Appeals for the district in
which the violation occurred.

§785.17 Settlement.

(a) Settlements before issuance of a
NOVA. When the parties have agreed to
a settlement of the case prior to
issuance of a NOVA, a settlement pro-
posal consisting of a settlement agree-
ment and order will be submitted to
the Assistant Secretary for Export En-
forcement for approval and signature.
If the Assistant Secretary does not ap-
prove the proposal, he/she will notify
the parties and the case will proceed as
though no settlement proposal has
been made. If the Assistant Secretary
approves the proposal, he/she will issue
an appropriate order, and no action
will be required by the ALJ.

(b) Settlements following issuance of a
NOVA. The parties may enter into set-
tlement negotiations at any time dur-
ing the time a case is pending before
the ALJ. If necessary, the parties may
extend applicable time limitations or
otherwise request that the ALJ stay
the proceedings while settlement nego-
tiations continue. When the parties
have agreed to a settlement of the
case, the Office of Chief Counsel will
recommend the settlement to the As-
sistant Secretary for Export Enforce-
ment, forwarding a proposed settle-
ment agreement and order, which the
Assistant Secretary will approve and
sign. If a NOVA has been filed, the Of-
fice of Chief Counsel will send a copy of
the settlement proposal to the ALJ.

(c) Settlement scope. Any respondent
who agrees to an order imposing any
administrative sanction does so solely
for the purpose of resolving the claims
in the administrative enforcement pro-
ceeding brought under this Part. The
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